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the president’s page 


(On November 21, 1955, Governor Goodwin J. Knight appointed the Presi- 
dent of this Association as Judge of the Superior Court to fill the vacancy 
created by the resignation of Hartley Shaw. The induction into this office 
occurred January 4, 1956.) 


By KENNETH N. CHANTRY 


The time has come to say farewell- 
and it isn’t as easy to say or write as you 
may think. Writing at least hides such 
emotions, if such there be, as a sad smile, 
tear-dimmed eyes, or a husky voice. 

The thought of my so-called liberation 
has not brought me the tranquility of mind 
I anticipated, because I thoroughly en- 
joyed being the President of your Asso- 

Judge ciation. My position was one of honor and 

Kenneth N. Chantry responsibility. It is difficult for me to ex- 
Los Angeles Bar Association = res; my gratitude to you for the oppor- 
tunity you gave me of being in a position to serve the profession 
of this Association. 

I should like to pay tribute to the loyalty and devoted services of 
your Board of Trustees and Committeemen. No task has been too 
heavy for them, and no call has gone unanswered. The success of 
any Bar Association is totally dependent upon the unremitting la- 
bors of its Committees. 

I bespeak for my successor, William P. Gray, Esq., and your 
Officers, the same understanding and friendly cooperation which 
you have all so generously given to me. 
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NEW COURTHOUSE 
PROGRESS REPORT 


By EMMETT E. DAUGHERTY 


Chairman 


Construction of the new Los Angeles County Courthouse, 
which will contain 95 separate courtrooms and eight indi- 
vidual hearing rooms planned for completion in August, 1957, 
“is proceeding according to schedule,” Arthur J. Will, County 
Chief Administrative Officer, stated recently. 

The civil division of the County Superior Court will utilize 
63 of these courtrooms, while 32 rooms have been designated 
for use by the Los Angeles Municipal Court’s civil activities. 
“Superior and Municipal Court criminal trials will continue in 
the Hall of Justice and Los Angeles Traffic Court will remain 
at 8th and Wall Street,” Will pointed out. 


Foundation and excavation work for the building has been 
completed for some weeks, and workmen are now engaged in 
laying forms for the pouring of concrete for perimeter wall 
footings. Delivery of reinforcing wall steel has also begun, 
according to the builder, the Gust K. Newberg Construction 
Company of Chicago. It is estimated that the total cost of the 
structure will amount to approximately $19,825,000 when fi- 
nally completed. 


The Los Angeles County Board of Supervisors and other 
County officials working in a spirit of close cooperation with 
the Los Angeles Bar Association and other sponsoring agen- 
cies, have given consideration to maintaining the Superior and 
Municipal Courts as separate units with separate entrances 
within the building. Superior Court facilities will be located in 
the east portion of the building and Municipal Courts in the 
west portion. 


The six-level unit will also house the civil offices of the 
County Clerk, Superior and Municipal Court Secretary and 
Jury Commissioner, the Sheriff's Civil Division, Municipal 
Court Clerk, the Marshal, and facilities for the press. 
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The Los Angeles Bar Association takes pride in the realiza- 
tion that the new courthouse project was initiated and spon- 
sored for many years by the Los Angeles Bar Association. The 
Los Angeles Bar Association extends its thanks and genuine 
expression of appreciation to the Los Angeles County Board 
of Supervisors and other County officials for their splendid 
cooperation in implementing the “new courthouse construc- 
tion plan.” 


Cy ae, 
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OSCAR C. MUELLER 


1876-1955 


Oscar C. Mueller, son of Otto and Nettie (Kate) Mueller, born 
in Denver, Colorado, September 7, 1876, departed this life at Los 
Angeles, California, on September 9, 1955. He entered the Public 
Schools at Los Angeles in 1881; from 1890 to 1892 he studied at 
the Berkeley Gymnasium, Berkeley, California, and for the ensu- 
ing two years was an outstanding student at Occidental College. 
Following a special preparatory legal course at the University of 
Virginia, he continued study of law at Los Angeles in the office 
of Judge W. H. Wilde, was admitted to the California Bar in 
1898, and commenced practice in the same year as partner of the 


late Honorable C. C. Wright. 


Mr. Mueller and Miss Ivy Schoder, daughter of Joseph Schoder, 
a prominent pioneer Los Angeles merchant, were married April 
5, 1900. The union was a most happy one. The death of their son 
and only child, Douglas, in January, 1953, was a sore affliction. 
Mrs. Mueller’s death preceded that of her husband by less than a 
year. 


All who were privileged to enjoy their hospitality will ever re- 
call the matchless harmony and grace of the Mueller home life. 


In the practice of his profession, Mr. Mueller gave particular 
attention to corporation and probate law, and was promptly recog- 
nized not only as a wise legal counsellor, but as an exceptionally 
capable and sound business adviser. He rapidly established an ex- 
tensive practice, including many leading enterprises and institutions 
among his clients. 

Always active in civic affairs, he, in 1906, became chairman of 
the Consolidated Committee of the Los Angeles Chamber of Com- 
merce, in which position his efforts were a potential influence in 
accomplishing the annexation to the City of the San Pedro harbor 
areas, and laying a firm foundation for the tremendous develop- 
ment which has made Los Angeles a great world port. 


A consistent Republican, he was no hide-bound partisan ; always 
deeply mindful of civic duty, he contributed generously of his time 


This is the text of a Resolution adopted by the Board of Trustees of the Los 
Angeles Bar Association on December 6, 1955. Mr. Mueller was President of the 
Association in 1917. 

‘ 
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and substance to promoting the public welfare, local, State and 
National; as a citizen he was never found wanting. 


Even after retiring from practice, he was much sought as an 
“elder statesman,” and continued ungrudgingly to share his boun- 
teous store of wisdom and experience for the public good. 


Realizing that “God Almighty first planted a garden. And, in- 
deed, it is the purest of human pleasures,” Mr. Mueller was a 
gardening devotee. In their marvelous home garden, each flower, 
plant, and tree had his attentive care and supervision. The results, 
profuse and exquisitely beautiful, were generously shared with 
their many friends. 

Observant and discriminating travelers, the Muellers were well 
and favorably known abroad,—especially in France. The foreign 
city they loved best was Paris. His splendid book, “The Charm of 
Paris,” published in 1928, possesses delightful style, fast gait, and 
fine vocabulary ; like Henry Adams’ “Mont-Saint Michel and Char- 
tres,” it is a reading to be enjoyed again and again. 

Master of the culinary art, nothing delighted Mr. Mueller more 
than to regale his friends with a fine repast. A feast prepared by 
him, topped off with Napoleon brandy, was a delectable and never 
to be forgotten experience, reminiscent of the immortal Brillat- 
Savarin; demonstrating that in this field, also, he was without a 
peer. 

A past President of the Sunset Club, he was also a member of 
the California and Jonathan Clubs, and both the York and Scot- 
tish Rites of Freemasonry. 

In the passing of Oscar Mueller, the California Bar and the Los 
Angeles Bar Association (of which he was President in 1917) 
have lost a learned, universally loved, and distinguished member ; 


the State and the community have lost an honored and exemplary 
citizen ; his associates have lost a cherished and devoted friend. His 
like we shall not see again. 


Oscar Lawler 


Frank B. Belcher 


Edward D. Lyman, Chairman 
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QUASI CONTRACT AND THE 
CONFLICT OF LAWS 


By Saul Cohen 


There are almost no reported cases in which a court has ad- 
dressed itself to the problem: which law governs a quasi-contrac- 
tual obligation having multi-state contacts? Furthermore, research 
has uncovered not a single American law review article, note or 
comment on quasi-contract and the conflict of laws.’ 


The authorities are not completely silent, however. It is true that 
Wharton,’ Goodrich,’ Stumberg,* and Cook® have not been heard 
from. Cheatham, Goodrich, Griswold and Reese® are jointly and 
severally silent. Only Professor Beale,” who has three volumes in 
which to get around to the topic, discusses the matter at all. He 
has this to say: “It seems clear that a right arising in quasi-contract 
is determined by the place where the benefit or other enrichment is 
rendered. There seem, however, to be no cases in which the ques- 
tion of Conflict of Laws has been raised.” Of his discussion of the 
question, an English writer says: “Beale’s treatment of the matter 
is somewhat guarded.’’* 


In England, although Cheshire’ is silent, the latest edition of 
Dicey’s work on Conflict of Laws contains a short chapter on quasi 
contracts.’° 


The statement to the effect that there are no cases on the 
question is not actually true. The truth is that there are almost 
no cases on the question. 


In Wilson and Co. v. Douredoure," contracts for the purchase 
of tallow were executed in Pennsylvania, delivery to be made to 


1England can boast Gutteridge and Lipstein, “Conflicts of Law in Matters of Unjus- 
tifiable Enrichment,” 7 Cambridge Law Journal 80 (1939) and Morris, ““The Choice of 
Law Clause in Statutes,’’ 62 Law Quarterly Review 170 (1946), where the problem is 
touched upon. 

2Conflict of Laws (3rd ed., Parmele, 1905). 

3Conflict of Laws (1949). 

*Conflict of Laws (1951). 

5Logical and Legal Bases of the Conflict of Laws (1942). 

*Cases and Materials on Conflict of Laws (1951). 

Conflict of Laws (1935). 

8Gutteridge and Lipstein, Note 1, supra. 

*Private International Law (1952). ; 

(1949), Chapter 26, “Quasi-Contract,” Lipstein, Ed. 

154 F, 2d 442 (3d Cir., 1946). 
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the purchaser-plaintiff in New Jersey. It was alleged that an 
overpayment had been made and an action was brought in Penn- 
sylvania to recover money paid under a mistake of fact, one 
of the well-recognized categories of quasi contract. “Under these 
circumstances,” asked the court, “what law determines the essen- 
tials of the action for restitution and whether the plaintiff is en- 
titled to recover in such action ?” 


After quoting Restatement of Conflict of Laws’ Section 453 and 
Beale’s pronouncement on the subject, the court continued: “Ac- 
cordingly, since the payments now sought to be recovered appear to 
have been made in New Jersey the law to be applied is that of 
New Jersey.” 

The court thus appears to apply the law of the place where the 
act conferring the benefit or enrichment took place. (It later con- 
cluded that the New Jersey and the Pennsylvania law were the 
same on the point involved). 


In Crumilish’s Adm’r v. Central Imp. Co.,"* the court consid- 
ered whether the president and secretary of a corporation were 
entitled to recover for their services in these offices. Precisely 
which of the possible rules the court applied is not clear from its 
language: “The Central Improvement Company is a Pennsylvania 
corporation having its habitat and chief office there, and there the 
services were performed and were to be paid for, if at all; and if 
any contract were implied by law to pay compensation for service 
of these officers of the corporation, it would be a Pennsylvania 
contract. Hence the law of that state operates upon the case spe- 
cially.” 

Universal Credit Co. v. Marks,” cites the Restatement with 
approval, but the court’s discussion casts no additional light on our 
problem. 


The three cases just cited are the only cases found in which the 
conflict of laws problem was discussed."* 


Perhaps a word about the vast and not yet fully explored area 
which we call quasi contract would not be amiss at this point. Quasi 
contractual obligations are often referred to as contracts implied- 
-in-law, although this terminology has been frequently criticized. 
It leads to confusion, the courts sometimes failing to distinguish 

238 W. Va. 390, 18 S.E. 456 (1893). 


13164 Md. 130, 163 Atl. 810 (1933). 
4(Cf. Batthyany v. Wolford, 36 Ch. D. 269 (1887).) 





January, 1956 73 


between an implied-in-fact contract and a so-called implied-in-law 
contract.!® The former is a consensual relationship and differs from 
an express contract only in the way in which the existence of the 
contract and its terms are proved. A contract implied-in-law is not 
at all a consensual relationship. It is an obligation “that is created by 
the law for reasons of justice, without any expression of assent 
and sometimes even against a clear expression of dissent.'® 

Sometimes the term “unjust enrichment” is used as the equiva- 
lent of “quasi contract.” It is rather the expression of a policy 
which runs through quasi contract and related areas and which is 
reflected in a number of rights and remedies. 

Returning to our problem—what law determines a right in quasi 
contract—there are two possibilities present in every case: the law 
of the domicile of one of the parties and the law of the forum. 

The lex fori is of course the easiest and most convenient law for 
the court to apply. Such a rule, however, is subject to the same 
objections here as in any conflict of laws situation, one of the prin- 
cipal objections being that it would wholly defeat the interest in 
uniformity of result, i.e., that the same result will be reached re- 
gardless of where suit is brought. Whatever merit such a rule may 
or may not have, any discussion is rendered academic by virtue of 
the fact that the Constitution will not permit a state having no sub- 
stantial contact with the transaction to apply its own law.’7 

Then, what about the domicile of one or the other party. None 
of the few writers who have addressed themselves to this problem 
have recommended such a rule. The domicile of neither party may 
have any relation to the happenings which gave rise to the obliga- 
tion. And whose domicile should be used, plaintiff’s or defendant’s. 
Finally, there is no more reason for using domicile to determine 
the applicable law in quasi contract than there is in tort or contract. 


A more likely solution to our problem is: the law which governs 
a quasi contractual obligation is the law which governs the transac- 
tion or happenings from which the quasi contractual obligation 
arose. For example, if the quasi contractual obligation arose in 
connection with a contract (which was unenforceable) or a tort 
(which the plaintiff waived), then the law governing the contract 
or tort would also govern the quasi contractual obligation. 


5E.g., Hampton v. La Salle Hat Co., 88 F. Supp. 153 (S.D.N.Y., 1949). 

%Corbin on Contracts, 38 (1950); See, e.g., Matarese v. Moore-McCormack Lines, 
158 F. 2d 631 (2d Cir., 1946). seid 

Home Ins. Co. v. Dick, 281 U.S. 397, 50 S.Ct. 338 (1930). 
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Several criticisms of this rule can be made. For one thing, even 
though there may have been a contract, the plaintiff is suing on a 
cause of action which is entirely independent and apart from the 
contract. It is strictly a law imposed obligation and the law which 
governs the contract is logically irrelevant. 


Secondly, if the rationale behind the choice of law rules in con- 
tract situations is that this is what the parties intended, then there 
is no basis for saying that the same law should apply as far as a 
quasi contractual obligation is concerned. Whatever justification 
there may be in implying an intent in a contract situation, there is 
certainly none in a quasi contract situation. 


Assuming for the moment that the rule is a good one and that 
the “proper law of the contract” does govern, is it the law govern- 
ing the formation of the contract or the law governing performance 
which is meant? Or should the court apply both, one to determine 
whether or not there is a right in quasi contract and the other to 
determine the measure of recovery? What if they conflict ? Would 
one be better than the other or is a mechanical rule for the sake 
of uniformity all that we may hope for? 


What if all of the courts agree that it is the law governing for- 
mation of a contract which is looked to? There are further prob- 
lems. Suppose a court in X looks to its own Conflict rules, as it 
must, in order to.determine which law to apply. It may decide that 
the proper law of the contract is the law of the place of contracting. 
The courts of Y may likewise hold that the proper law of the con- 
tract is the law of the place of contracting, but they may look to a 
different element in the transaction as determinative of the place of 
contracting. 


Finally, the rule is meaningless and begs the question in most 
non-contractual situations. If B finds A’s money and refuses to 
return it, A can recover in quasi contract. But to ask what is the 
proper law governing the transaction is to ask precisely the question 


we are trying to answer. 


So, although the rule that the law governing the original transac- 
tion is the law which governs may be a satisfactory rule in situa- 
tions where there has been an imperfect contractual relationship, 
it does not answer the choice of law question in all cases and other 
rules would be needed. Perhaps there is no single rule which will 
do justice and satisfy the relevant Conflict of Laws policies in all 


‘ 
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cases falling under the head of quasi contract. This is apparently 
the conclusion reached in Dicey,’* where it is suggested that if the 
quasi contractual obligation arises in connection with a contract, 
the “proper law of the contract” apply; if it arises in connection 
with land, the law of the situs apply; and in any other situation, 
the law of the place of enrichment. 

It appears to be a sensible rule that if the claim concerns land, 
the law of the situs should govern. The state of the situs has an 
important interest which in most cases is probably the dominant 
interest. This rule would satisfy the policies favoring uniformity of 
result, predictability, certainty and ease in determining the appli- 
cable law. But suppose we have a contract about land, what law 
governs then? 

We also run into a problem which may haunt us whenever the 
mechanical application of a rule is involved : suppose the domicile of 
both parties and all of the acts of both parties are in State X, but 
the land is in State Y. Should the law of Y govern? 


Perhaps a different rule is called for in different situations in- 
volving land. If the claim arises out of physical acts having no rela- 
tion to a contract, e.g., A crosses B’s land to save his boat drifting 


down the river and B sues for compensation, then the law of the 
situs should control. If a claim relates to a contract to sell or make 
improvements on land, then perhaps the proper law of the contract 
should govern. 

There is a group of rules which point to the lex loci actus as 
controlling—but they do not all point in the same direction. The 
rule which seems to have the greatest support is that the law of the 
place of benefit or enrichment governs. This is the view which, as 
we saw, Beale approves, and it is also the rule adopted by the 
Restatement of Conflict of Laws (which is not surprising). The 
Restatement actually offers two rules, one applicable to a “Right 
Resulting from the Conferring of a Benefit,” and the other to a 
“Duty Resulting From Unjust Enrichment”: (1) “The law of a 
place where a benefit is conferred determines whether the confer- 
ring of the benefit creates a right against the recipient to have 
compensation.” (2) “When a person is alleged to have been un- 
justly enriched the law of the place of enrichment determines 
whether he is under a duty to repay the amount by which he has 
been enriched.” 


Note 11, supra. 
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How does one distinguish these two situations? Unjust enrich- 
ment is a concept encompassing quasi contract and other remedies 
as well. Although the examples which the Restatement gives under 
each of the rules can be distinguished, they do not seem to be dis- 
tinguishable in any way which would call for the application of two 
different rules. Is the benefit “conferred” where it is received or 
where the act of conferring (e.g., payment) is done? If the latter 
is meant, the two rules are different. If a benefit is conferred by A 
in State X upon B in State Y, the benefit is conferred in one state 
and the enrichment occurs in another. Which rule governs and why 
should there be two different rules? The Restatement makes no 
comment. 

An English writer criticizes the Restatement view on the ground 
that the place of enrichment or benefit may have only a casual con- 
nection with the real seat of the obligation: “. . . as when the pay- 
ment is made on a Saturday afternoon in a New Jersey golf club, 
but the transaction in respect of which the money was believed to 
be due was a purely New York transaction.’’'” 

Another way in which the /ex loci actus rule has been phrased is : 
the law which governs is the law of the place of the act which gives 
rise to the claim. This seems to be a broader statement than Re- 
statement rule “(1),” but in accord with it. However, if we assume 
that the place of enrichment is the place where the ill-gotten gains 
are stashed in the mattress, then it is not in accord with Restatement 
rule “(2).” A’s payment or other act may have taken place in one 
state while B was actually enriched elsewhere. The Wilson case, 
supra, while citing the Restatement, ignored the alternative possi- 
bilities presented by the rules given. 


For a rule in this area to be unambiguous (and it is arguable 
that a degree of ambiguity is desirable, enabling a judge to achieve 
a just result in any particular case), its terms must be carefully 
defined: where is a benefit “conferred”? Where does “enrich- 
ment” take place? Which act in the chain of actions leading to the 
plaintiff having a cause of action is the “act giving rise to the 
claim” ? 


Still another problem may arise. Suppose that A, living in State 


Y, submits a plan for an advertising campaign to Corporation B 


%Morris, Note 1, supra. 
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in State Z. B uses the plan for a campaign to stimulate sales by its 
southern branches in states D, I, X, E. Where has the enrichment 
occurred? Where was the benefit conferred? What was the act 
giving rise to the claim? A similar problem which has been much 
discussed in the law reviews arises in connection with multi-state 
libel and invasion of the right of privacy. 

No one seems to have suggested that choice of law rules in 
quasi contract follow the lead of the law of torts in the conflict of 
laws. In tort situations the normal rule is that the law of the place 
of injury governs. Tort obligations are not consensual, and quasi 
contract is in this respect more like tort than contract. Why not 
apply the law of the place of injury or loss in quasi contract ac- 
tions? Isn’t this more logical and an easier rule to apply than the 
others ? 

Perhaps the place where the enrichment occurs has been unduly 
emphasized because of the influence of the term “unjust enrich- 
ment.” But it is not only unjust enrichment with which we are con- 
cerned, it is unjust deprivation as well. Someone’s money or prop- 
erty or labor is being taken away. Look at the basic principles of 
quasi contract as stated by the Restatement: “A person who has 
been unjustly enriched at the expense of another is required to 
make restitution to the other.” “A person is not permitted to profit 
by his own wrong at the expense of another.” (Emphasis sup- 
plied.) Although deprivation may not be actionable unless it is 
accompanied by unjust enrichment, enrichment is never unjust 
unless there is a concomitant unjust deprivation or loss. The very 
name which the authors of the Restatement selected to cover the 
quasi contract field—Restitution—emphasizes the person who has 
suffered the loss. He is being restored to his former position, or at 
least restored to the degree that someone also is being unjustly en- 
riched at his expense. The unjust enrichment is the measure of re- 
covery, it is not the heart of the cause of action. 


It is submitted that the place of loss rule is at least as easy to 
apply as the place of enrichment rule and that it will more often 
lead to the law of the place which is the real seat of the obligation. 
Seldom if ever will the place of loss have only a casual connection 
with the transaction giving rise to the quasi contractual obligation. 
Adoption of the place of loss or injury rule would obviate the need 
for several different rules to govern quasi contract obligations aris- 
ing out of different fact situations, 
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FBR Bre Rr oR CR Chr chr Ke 


é Silver Memories 


FPR CR CR CR CRU CB CRE 


Compiled from the World Almanac and the L. A. Daily Journal of 
December 1930, by A. Stevens Halsted, Jr. 


Five candidates are in the running 
for the vacant Federal District Judge- 
ship in Southern California. Candidates 
for the appointment, either avowed or 
suggested by friends, are: Los Angeles 
Superior Court Judges Elliott Craig, 
Edwin F. Hahn and Harry A. Hollzer; 
Everett W. Mattoon, Los Angeles 
County Counsel; and Judge Drumm of 


Orange County. 
* * * 


A. Stevens Halsted, Jr. 


Oliver Wendell Holmes, in his ninetieth year, celebrated his 
twenty-eighth anniversary as an Associate Justice of the U. S. 
Supreme Court on December 9 by delivering without notes 
one of the Court’s decisions. 

* * * 

Raymond Leroy Haight, member of the law firm of Haight, 
Mathes & Sheppard, has been appointed State Corporation 
Commissioner by Governor Rolph. Haight, a resident of Los 
Angeles, is 33 years of age, is a native of San Jose and a 
trustee of the University of Southern California. 

* * * 

The Michigan Supreme Court dismissed the $6,000,000 suit 
of Wilfred C. Leland on behalf of himself and original stock- 
holders of the Lincoln Motor Co. against Henry Ford. Leland 
claimed that Ford and his son, Edsel, had made an oral agree- 
ment with him in 1922, when the Lincoln Company was pur- 
chased by Ford at a receiver’s sale, to pay $3 a share for all 
outstanding stock of the Lincoln Company, except what might 
have been bought for speculation. 

ee 


“America’s Good Will Cup,” paid for by popular subscrip- 
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tion, was presented at the New York City Hall to Sir Thomas 
Lipton. 
‘ as 
The International Chamber of Commerce lays the world’s 
economic depression to 12 causes: overproduction, decline in 
commodity prices, world agricultural crises, industrial unem- 
ployment, political unrest, partial closing of several world 
markets (China and India), varied basis for monetary circu- 
lation, disequilibrium between short and long-term credits, 
fall in silver prices, dumping of goods by Soviet Russia, un- 
precedented taxation to meet international indebtedness, and 
excessive state participation in private enterprises. 
a ax 
There will be 8,000,000 cars pounding the highways of the 
country at the end of 1930, valued at less than $25 each, 
according to the American Automobile Association. Twenty- 
eight per cent of all cars on the road will have passed their 
fifth birthday, and the highest price listed in the Blue Book 
for a car of this vintage is $25. 


es * 


The last item prompted a Police Judge in a northern part 
of California to relate the following incident : One day a China- 
man and his bride-to-be called upon a judge to perform the 
marriage ceremony. After the ceremony was completed, the 
Chinaman asked how much the fee would be. The judge 
stated that there was no set fee, and jokingly said that he could 


pay whatever he thought it was worth. The Chinaman pon- 
dered a moment and grunted: “Huh! I pay you tomorrow; 
then I know better how much.” 


* * * 


In Los Angeles County there are 751 old people receiving 
state pensions each month, according to figures prepared by 
the State Department of Social Welfare. Passed by the 1929 
Legislature, the Old Age Law provides a maximum of $30 
per person a month, half to be paid by the county and half by 
the state. Recipients must be over 70 years and residents of 
California for 15 years. The oldest person on aid in the state 
is a woman of 112 years. California now has 5,184 old people 
receiving aid under the pension act. 
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bothers I n a a 


By George Harnagel, Jr. 


The New York County Lawyers 
Association, like many other bar associ- 
ations throughout the country, holds an 
annual business meeting for the purpose 
of electing officers and hearing the report 
of the retiring president. Some years ago, 
presumably to stimulate interest in this 
meeting, it was combined with the associ- 
ation’s annual amateur show. The sedate 
side of the last annual meeting received 
modest attention from the press, but the 
hilarious half had full coverage. The following are extracts from 
the review which appeared in the New York World Telegram 
and Sun: 

“If Your Honors please, these lawyers, men and women, jaun- 
tily slim and handsomely stout, threw aside with lusty indecorum 
their writs of mandamus and certiorari, they shredded the prima 
facie evidence of their quotidian dignity and gave full play to that 
periodic thespian urge which daily manifests itself in our courts 


George Harnagel, Jr. 


and is repressed only by stern judges. 

“They called it a show, a kind of musical mishmash . . . the 
whole masquerading under the dubious title of ‘De Minimis Non 
Curat Lex,’ the title itself deriving by default from a raffish law 
school limerick which it were better to keep from the ken of Your 
Honors. . . . 

“And it might be further noted, Your Honors, that this singular 
display of singing and dancing and some spoken dialogue roused 
a large audience to wild applause though in others it stirred a 
touch of faint dismay and a queaziness which, however, might 
have been due to a plethora of ham and corn or, maybe, to an 
uneasiness of spirit at thought that the zany doings, the mad caper- 
ings might disturb, if only for an instant, the eternal sleep in St. 
Paul’s churchyard cemetery across the street. 

“Your Honors, this may be said in mitigation: the players were 
all lawyers and lawyers have troubles even as laymen do, and this 
airing of the problems which beset lawyers—the crowded court 
calendars, the uncertainty of fees, the perils of politics, the ten- 
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“Someone should tell him about 


Title Insurance and Trust Company” 


If your client has a problem concerning a pension or 
profit-sharing plan for his employees... we can help 
you set up exactly the right plan for his needs and his 
company’s budget. 

You see, we’ve been acting as Trustee for all types of 
pension plans for a good many years. It’s more than 
likely we can be of help to you and your client, too. 
Just phone our Estate Planning Division, MA 6-2411. 


Southern California’s Q) «.-: Trust Company 
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sions of life today—was designed with a light heart and with good 


4 ” 
will. ae 


In explaining the failure of the board of directors of the Detroit 
Bar Association to take a position on various important issues, 
one of the directors wrote as follows in a recent issue of The 
Detroit Lawyer: 

“It is a shame that a tape recording of the give and take at 
a typical meeting can’t be generally circulated. It would cer- 
tainly dispel forever any suspicion that your representatives 
are either stuffed shirts or tools of the N.A.M. As a matter of 
fact, what may sometimes pass for indifference to a highly con- 
troversial issue, is often in reality a situation where the Board 
has reached a stalemate after a knock-down, drag-out fight; 
and agreed that if a substantial majority of 12 men can’t agree, 
perhaps the wisest course is to take no public position and 
allow individual lawyers to speak for themselves. Assuming 
to speak for close to 3,000 rugged individualists whose view- 
points range from A to Z and back again is the sort of thing 
one doesn’t do unless he is awfully sure he has the right 


answer. “ek 


The Practical Jurist 

“Livingston, P. J., Jan. 14, 1899—An affidavit of defence 
having been filed, but no affidavit of defence having been handed 
to the court with the other papers, and none being found in the 
office of the prothonotary, where it ought to be found when called 
for, we shall take it for granted that an affidavit which was strong 
enough to walk away and take care of itself is sufficiently strong 
to face a jury, and therefore discharge the rule. Rule discharged.” 
—22 Pa. County Court Reports, p. 237. 


i 2:2 


“Joe McHenry’s face had a pink hue the other day. . . . He was 
about to try a criminal case against Assistant United States Attor- 
ney G. C. Fogwell, and gave his client what he thought was a 
Waiver of Jury form to sign. . . . The rude awakening came when 
Judge John Lord said, ‘This isn’t very flattering to you, Mr. 
McHenry. Your client has just signed a waiver of his right to 
have counsel.’ . . . Like they told you in Law School, Joe, you’ve 
got to read the fine print, too.”—-From Trivia, a regular depart- 
ment of The Shingle of the Philadelphia Bar Association, 
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“Law is a hazardous occupation. Indeed, the practice of law has 
above average occupational health hazards. Many a practitioner 
today would be better off from a health viewpoint, were he work- 
ing in one of the more acknowledged ‘hazardous occupations.’ For 
the men in the acknowledged hazardous occupations (viz., tunnel 
workers, miners, welders, etc.), are extremely conscious of the 
risks of such work, and consequently they take extensive precau- 
tions against them by means of industrial hygiene programs. . . . 
But there is no comparable program of preventive medicine for 
lawyers. When busy attorneys begin to constitute a substantial 
percentage of people in medical waiting rooms, then doctors be- 
come aware of the health hazards intrinsic to law practice. Law- 
yers are well acquainted with the delinquent personality in law. 
Such a man or woman has a peculiar and extraordinary tendency 
to break the rules of society. Lawyers are ‘medical delinquents’ ; 
they have a peculiar and extraordinary tendency to break the good 
rules of health.”—The opening paragraph of an article on “The 
Health of Attorneys” by Herbert Kornblitt, M.D., LL.B., in The 
Journal of the Cleveland Bar Association. 
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Judicial Jingles 


JUDICIAL JINGLES, Judge Frank G. Swain’s book of 
light verse which was featured in one of the skits at the Annual 
Hi-Jinks last month, was published December 31, 1956 by 
Pageant Press, Inc. THE LOS ANGELES EXAMINE R said, 
“The profession gets its most mirthful roasting since Gilbert 
and Sullivan.” 


Speaking of arguments His Honor writes: 


“The lawyers whom I must believe 
Are men who shout, ‘] can’t conceive.’ ”’ 


He describes a new writ for use on vacations: 
“He leaps from bed at half-past nine 
As lively as a tortoise. 
Though late, he gets his ham and eggs 
By writ of habeas porkus.” 


He warns against a husband teaching his wife to drive: 
“T clearly told my chick 
To step on it but quick. 
I meant the brake. Alas! 
She thought I meant the gas.” 


“The Los Angeles Bar Association is to blame for this book,” 
said Judge Swain. “I started writing light verse in 1948 as lyrics 
for the Judges’ Quartette which sang at the Hi-Jinks. This 
—~ ed to be habit { forming and has resulted i in JU DICIAL JIN- 

GLES. It has been great recreation for me.” The Frontispiece 
of this volume warns the reader that the book is “A reliable col- 
lection of misinformation.” 
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“MR. ATTORNEY— 
HOW MUCH 
WILL MY 
TAXES 
AMOUNT TO?” 


Many busy lawyers are asked this 
question by their clients 


In our revised tax booklet, “Taxes and Your 
Estate,” you will find Inheritance, Gift and 
Federal Tax Tables which will be very helpful 
to you in answering these time consuming 
questions. 


Ask your nearest Bank of America branch 
for a copy. 


DYNAMIC TRUST SERVICE 


Bank of America 
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Los Angeles County Law Library 


Recent Acquisitions 


Association of Interstate Commerce Commission Practitioners. 
Consolidated Current Index to I.C.C. Decision, 1955. 862 p. 
Biggs, J. The Guilty Mind: Psychiatry and the Law of Homi- 
cide, 1955. 236 p. 

Blumenthal, W. H. American Indians Dispossed, 1955. 200 p. 

Bureau of National Affairs. Government Security and Loyalty, 
1955. Loose-leaf with supplements. 

Cahn, E. The Moral Decision, 1955. 342 p. 

California. Attorney General Opinions, 1899-1949. Microfilm. 

Carahan, C. W. The Dentist and the Law, 1955. 263 p. 

Charmatz, J. P. ed. Comparative Studies in Community Prop- 
erty Law, 1955. 190 p. 

Commerce Clearing House. Railroad Retirement Reports. 
Loose-leaf. 

Flippo, E. B. Profit Sharing in American Business, 1954. 183 p. 

Glaister, J. The Power of Poison, 1955. 272 p. 

Hoch, P. H. Psychiatry and the Law, 1955. 232 p. 

Home, W. S. Escrow and Land Title Procedure, 3rd ed., 1955. 
376 p. 

Hughes, G. B. J. Jurisprudence, 1955. 544 p. 

J. K. Lasser Tax Institute. Lasser’s Tax Planning for Real Es- 
tate, 1955. 421 p. 

Khadduri, M. War and Peace in the Law of Islam, v. 1, 1955. 
321 p. 

Larson, A. Know Your Social Security, 1955. 220 p. 

Long, R. H. The Physician and the Law, 1955. 284 p. 

Ludwig, F. J. Youth and the Law, 1955. 386 p. 

Maloy, B. S. Legal Anatomy and Surgery, 2d ed., 1955. 918 p. 

Moore, J. W. Federal Practice, v. 7, 2d ed., 1955. Loose-leaf. 

Negligence and Compensation Service: An Annotated Index- 
Digest, v. 1, no. 1, October 1, 1955 to date. 

New York Stock Exchange. Constitution and Rules of Proce- 
dure, 1953. Supplemented to date. 

Nichols, E. Ruling Principles of Utility Regulation: Rate of 
Return, 1955. 502 p. 

Noble, J. W. Never Plead Guilty, 1955. 306 p. 
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Paton, W. A. Corporation Accounts and Statements, 1955. 
740 p. 

Patterson, B. P. The Forgotten Ninth Amendment, 1955. 217 p. 

Pernoud, R. Retrial of Joan of Arc, 1955. 264 p. 

Re, E. D. Selected Essays on Equity, 1955. 464 p. 

Richardson, W. P. Evidence, 8th ed., 1955. 672 p. 

Rodell, F. Nine Men, 1955. 338 p. 

Stanley, C. F. California Forms, 1955. 2. v. 

Teeters, N. K. The Cradle of the Penitentiary: The Walnut 
Street Jail at Philadelphia, 1773-1835, 1955. 152 p. 

Thompson, W. S. Growth and Changes in California Popula- 
tion, 1955. 377 p. 

West, D. J. The Other Man: A Study of the Social, Legal and 
Clinical Aspects of Homosexuality, 1955. 224 p. 

West’s Michigan Law and Practice, 1955. To be completed in 
25 v. 

Wharton, F. Evidence in Criminal Cases, 12th ed., 1955. 3 v. 

Wu, J. Fountain of Justice, 1955. 287 p. 

American Society of Appraisers. Appraisal and Valuation Man- 
ual, 1955. 445 p. 
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Bok, C. Problems in Criminal Law, 1955. 79 p. 

Bonwick, G. J. Ship’s Business (English) 1953. 295 p. 

Brown, C. G. You May Take the Witness, 1955. 223 p. 

Byles, J. B. Bills of Exchange (English) 1955. 439 p. 

Chariesworth, J. Mercantile Law (English) 1955. 355 p. 

Derriman J. Pageantry of the Law, 1955. 224 p. 

Dierson, F. T. Product Liability Cases, 1955. 1134 p. 

Kddowes, M. The Man on Your Conscience: An Investigation 
of the Evans Murder Trial, 1955. 280 p. 

Finney, H. A. Lawyer’s Guide to Accounting, 1955. 291 p. 

Heffran, F. M. The Officer in the Courtroom, 1955. 162 p. 

Kagan, K. K. Three Great Systems of Jurisprudence, 1955. 


199 p. 
Lalive, P. A. The Transfer of Chattels in the Conflict of Laws: 
A Comparative Study, 1955. 200 p. 


Lesnik, M. J. Nursing Practice and the Law, 1955. 400 p. 

Mason, A. T. Security Through Freedom: American Political 
Thought and Practice, 1955. 232 p. 

Magee, J. H. Property Insurance, 1955. 767 p. 

McGill, D. M. Fundamentals of Private Pensions, 1955. 239 p. 

Peck, D. W. The Greer Case, A True Court Drama, 1955. 209 p. 

Rutland, R. A. The Birth of the Bill of Rights, 1776-1791, 1955. 
243 p. 

Society of Medical Jurisprudence. Papers, 1942-1950, 1954. 
279 p. 

Tompkins, D. C. State Government and Administration: A Bib- 
liography. 1954. 269 p. 

U.S. Dept. of Defense. Manual for Court Martial. Naval Sup- 
plement, 1955. 244 p. 

Vanderbilt, A. T. The Challenge of Law Reform, 1955. 194 p. 

Wheare, K. C. Government by Committee; An Essay on the 
British Constitution, 1955. 264 p. 

William and Mary College. Marshall, Wythe, Blackstone Com- 
memoration, 1954. 

Williams, R. R. Standard Georgia Practice, 1955. 2 v. 

West, R. A Train of Powder, 1955. 310 p. 

Brown, L.M. How to Negotiate a Successful Contract, 1955. 290 p. 

Cohen, A. K. Delinquent Boys, 1955. 202 p. 

Columbia University. A History of the School of Law, 1955. 524 p. 

Denver University. Fourth Annual Tax Institute, 1954, 156 p. 
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Deutsch, A. The Trouble with Cops, 1955. 243 p. 

East, N. The Roots of Crime, 1954. 181 p. 

Fletcher on Corporations, 1955 rev. ed., v. 18. 

Gibson, H. R. Suits in Chancery, Tennessee. 5th ed., 1955, v. 1, 
909 p. 

Gilmour, A. W. Canada Income Tax Handbook, 1955-1956. 702 p. 

Halasz, N. Captain Dreyfus, The Story of a Mass Hysteria, 1955. 
274 p. 

Hendry, J. M. Treaties and Federal Constitutions, 1955. 186 p. 

Hofstadter, S. H. The Development of the Right to Privacy in 
New York, 1954. 92 p. 

Journal of Forensic Sciences, v. 1, no. 1, 1955. 

Joyce, C. A. By Courtesy of the Criminal, 1955. 142 p. 

Kupferman, T. R. Universal Copyright Convention Analyzed, 
1955. 668 p. 

Lecht, L. A. Experience under Railway Labor Legislation, 1955. 
254 p. 

Metzenbaum, J. Law of Zoning, 2d ed., 1955. 3 v. 

New York University. Second Conference on Charitable Foun- 
dations, 1955. 280 p. 

Oleck, H. L. Damages to Persons and Property, 1955. 1020 p. 

Prentice-Hall. Director’s and Officer’s Encyclopedic Manual, 1955. 
641 p. 

Shea, D. R. The Calvo Clause: A Problem of Inter-American 
International Law and Diplomacy, 1955. 323 p. 

Slater, M. The Trial of Jomo Kenyatta, 1955. 255 p. 

Smith, S. Forensic Medicine, 10th ed., 1955. 644 p. 

U.S. Laws, Statutes, etc. Legislative History of the Atomic En- 
ergy Act. 3 v. 

Welsh, F. X. Conduct of the Utility Rate Case, 1955. 383 p. 


SCHINDLER 
Bureau of Investigation 


established 1912 





CIVIL... DOMESTIC ... CRIMINAL INVESTIGATIONS 
PLANT SECURITY 


RAYMOND C. SCHINDLER JR. 


10756 Ashton Ave., W. Los Angeles 24, Cal. CRestview 5-5313 
New Yerk Office: 7 E. 44th St., New York City Vanderbilt 6-3850 














January, 1956 91 


Opinions of the Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 228 
(September 8, 1955) 


ACQUISITION BY ATTORNEY OF CLIENT’S INTEREST IN 
ESTATE AS SECURITY FOR LOANS. Attorney for an admin- 
istrator who is also the sole legal heir of an estate may properly 
take an assignment of such client’s interest in the estate to the extent 
and in repayment of loans made by attorney to such client, where 
no profit of any kind inures to attorney. 


An attorney has directed an inquiry to the Committee, based 
upon the following facts: 


Attorney represents a duly acting administrator of an estate 
who is the only legal heir and son of the decedent and will 
succeed to the entire estate. Such administrator and heir (here- 
inafter referred to as “Client”) is a member of the Armed 
Forces stationed outside of the city in which Attorney prac- 
tices. After qualification of Client as administrator, Attorney 
received a communication from an estate purchasing organiza- 
tion stating that Client had inquired about a loan and that 
such organization ‘demanded and received one-third more by 
assignment than actually was” to be delivered to Client in 
cash. Client discussed this matter with Attorney, who endeav- 
ored to have Client refrain from taking a loan from such organ- 
ization, in order to conserve the assets for Client’s benefit. At 
the request of Client, Attorney then loaned him a small sum, 
and subsequently, upon further requests, additional sums, 
aggregating approximately $1,700.00. Attorney is concerned 
that, because of past expenditures of Client and an indication 
by Client that later in the year he would desire a further loan, 
Client’s unsecured note will not be adequate to assure repay- 
ment of the loans to Attorney. 
Attorney inquires whether under these circumstances, it would 
be permissible for him to take an assignment from Client of 
his interest in the estate to the extent of the actual cash loans, 
without provision for bonus payments or interest, and without 
violating Rule 4 of the Rules of Professional Conduct. 

Rule 4 of the Rules of Professional Conduct of the California 

State Bar provides as follows: 


“A member of the State Bar shall not acquire an interest ad- 
verse to a client.” 
Rule 8 of the Rules of Professional Conduct of the California 
State Bar provides as follows: 


“A member of the State Bar shall not directly or indirectly 
purchase property at a probate, foreclosure or judicial sale in 
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OPENING OF THE MISSION INN 


AT RIVERSIDE 


In 1903 Frank A. Miller built the 
palatial Spanish style Mission Inn on 
the site of the old Glenwood Hotel in 
Riverside—where it has been a tourist 
attraction ever since. One of the open- 
ing ceremonies was the replanting there 
by President Theodore Roosevelt of one 
of the two original parent trees that 
gave birth to the great California navel 
orange growing industry. 

That was the year when this Bank 
established its Trust Service. In the more 
than half a century since, Southern 
Californians have come to think first of 
Security-First for all their Trust needs. 
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NATIONAL BANK 


OF LOS ANGELES 
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an action or proceeding in which such member appears as attor- 
ney for a party.” 
Canon 10 of the Canons of Professional Ethics of the American 
Bar Association provides as follows: 


“The lawyer should not purchase any interest in the subject 
matter of the litigation which he is conducting.” 
In discussing Canon 10, Henry S. Drinker, in his text on Legal 
Ethics, at page 97, states: 
“This Canon must be read in connection with Canon 28 for- 
bidding the stirring up of litigation, as part of the age-long 
policy which gave rise to the statutes against champerty, main- 
tenance, and barratry. Its purpose is to prevent lawyers from 
the temptation to litigate on their own account. Significantly 
the Canon uses the word ‘purchase,’ not ‘acquire.’ Every 
lawyer is intensely interested in the successful outcome of his 
case, not only as affecting his reputation, but also his compen- 
sation. Canon 13 specifically permits the lawyer to contract 
for a contingent fee which, of itself, negatives the thought that 
the Canons preclude the lawyer’s having a stake in his litiga- 
tion. 
And, again, at page 100: 
“Nor should it apply to cases where after the completion of 
litigation the lawyer accepts on account of his fee, an interest 
in the assets realized by the litigation. There is a clear distinc- 
tion between such cases and one in which the lawyer specu- 
lates on the outcome of the matter in which he is employed.” 
The aforequoted rules and comments evidence that the acts which 
the rules seek to proscribe are those in which the attorney uses 
his relationship to the client or the information obtained thereby 
to his advantage or to the disadvantage or possible disadvantage of 
client. The acts of Attorney in making the loans (without profit 
of any kind to himself) operated to the advantage of Client, and 
the assignment to Attorney by Client of his interest in the estate 
to the extent and for the purpose of the repayment of such loans 
would not constitute the acquisition of an interest adverse to a client 
within the purview of Rule 4, nor the purchase of property at a 
probate sale within the purview of Rule 8, of the Rules of Profes- 
sional Conduct. There is no question of speculation or hope of profit 
by Attorney on the outcome of the matter, and therefore, there is 
no purchase of an interest in the subject matter of litigation within 
the purview of Canon 10. It may be questioned whether litigation, 
within the meaning of the term as used in Canon 10, is involved 
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at all. Litigation has been defined as a contest in a court of justice 
to enforce a right (see 1 C.J.S. Actions, Sec. 1 f, at page 953, and 
Black’s Law Dictionary, Third ed., 1933, at page 1124.) No contest 
or controversy of any kind would appear to be involved in the 
probate proceeding in question. However, even if one assumes that 
a probate proceeding is deemed litigation within the purview of 
Canon 10, the American Bar Association Committee has rendered 
an opinion that, under Canon 10, in order to secure his fee, a law- 
yer could take a conveyance of property which was the subject of 
the litigation, provided this was subject to the rights of the adverse 
party (A.B.A. Op. 29, August 19, 1930). 


It is the opinion of the Committee that, under the circumstances, 
it would be proper and not a violation of any rules or canons of 
ethics, for Attorney to take an assignment from Client of his inter- 
est in the estate to the extent and in repayment of loans made by 
Attorney to Client, where no profit or advantage of any kind inures 
therefrom to Attorney. It may be pointed out, incidentally, that 
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is more than ink and paper. 


That is especially true of financial, legal and corporation 
printing. Only through years of intimate contact with prob- 
lems arising in connection with the printing of Registration 
Statements, Prospectuses, Loan Agreements, Indentures, 
Annual and Interim Reports, Legal Documents and the like 
can the type of practical experience be acquired that 
ensures prompt, accurate and absolutely confidential service. 
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protection is given to a client who may have been induced to make 
an unfair assignment of his interest in an estate to his attorney, 
under the provisions of Sec. 1020.1 of the Probate Code, pursuant 
to which the court can inquire into the consideration for such assign- 
ment and the fees, charges or consideration paid by the client. One 
further comment: Consideration should be given by Attorney to 
the question as to whether any further loans should be made by 
him to Client. As Drinker points out (of. cit. at page 95) : 
“He (lawyer) may loan money to the client but not as a 
regular practice.” 
This opinion, like all opinions of this Committee, is advisory 
only (By-Laws, Article X, Section 3). 


OPINION NO. 229 
(September 8, 1955) 

PRIVILEGED OR CONFIDENTIAL COMMUNICATIONS. It 
would be unethical for an attorney to disclose the contents of or to 
deliver possession to others of a will drafted by him and left with 
him for safekeeping by the client, the client having become incom- 
petent. 

A member of the Bar has requested the Committee’s opinion on 
the following questions : 

Attorney H drew and has in his safe a will for A. A has be- 
come incompetent and her nearest relative, her brother, is her 
guardian. The brother is named in A’s will, but the larger 
part of A’s estate is left to charity. Another individual is 

Executor of the will and it is, of course, obvious that the 

brother would be entitled to take the whole of A’s estate in 
case of intestacy. The following questions occur: 

1. Is it proper for H to tell the brother the contents of A’s 
will in order that the brother can better administer A’s 
guardianship estate ? 

Should H retain the will in his safe, turn it over to the 
guardian, or turn it over to the Executor named in the 
will ? 

Answering question 1, we believe that it would not only be 
unethical but also a violation of Business and Professional Code 
Section 6068(e) to advise the brother-guardian or any person of 
the contents of the client’s will, the will and its contents being 
within the attorney-client privilege. Said code section provides : 


“6068. It is the duty of an attorney: 
(e) To maintain inviolate the confidence, and at every peril 
to himself to preserve the secrets, of his client.” 

Canon 37, American Bar Association provides in part: 
“Confidences of a Client. 
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It is the duty of a lawyer to preserve his client’s confidences. 
This duty outlasts the lawyer’s employment, and extends as 
well to his employees; and neither of them should accept the 
employment which involves or may involve the disclosure or 
use of these confidences, either for the private advantage of 
the lawyer or his employees or to the disadvantage of the 
client, without his knowledge and consent, and even though 
there are other available sources of such information.” 

We assume from the question that the client left her will in her 
attorney's possession for safekeeping. Prior to becoming incompe- 
tent, the client could, of course, direct her attorney to disclose the 
contents of her will to anyone, thereby waiving the privilege. The 
privilege continues to exist during the client’s incompetency but 
she is unable to waive the privileged communication because of her 
status. The privilege is personal to the client and the right of 
waiver does not pass to her guardian. 


Answering question 2, it is our opinion that the attorney should 
retain custody of the will during the incompetent client’s lifetime, 
keeping it in a safe place, and that he should not deliver it to the 
guardian or the person named as executor. If the client were de- 
clared competent before her death, the attorney would, of course, 
be under a duty to follow her directions regarding delivery of the 
will or disclosure of its contents to others. As pointed out in our 
answer to question 1, the privileged communication does not end 
when the client becomes incompetent. Delivery of the will to an- 
other would constitute a disclosure of its contents and therefore a 
violation of the privileged communication of the client to the attor- 
ney. The person named as Executor has no right to possession of 
the will until the testatrix’s death since it had not been delivered to 
him for safekeeping by the testatrix during her lifetime. While the 
guardian has the right of possession of the ward’s property in 
order that he may preserve and manage it, and perhaps might have 
the right to demand and obtain possession of the ward’s will from 
persons other than the ward’s attorney, it would appear: that the 
guardian would not have the right to demand that the attorney 
deliver the will to him, because of its privileged character. Further- 
more, the will is not an asset of the ward’s estate. Vigne v. Superior 


Court, 37 C.A. (2d) 346. 


This opinion, like all opinions of this Committee, is advisory only. 


(By-Laws, Article X, Section 3.) 











